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0499S. O6F
SENATE SUBSTI TUTE

FOR
HOUSE COWMM TTEE SUBSTI TUTE
FOR

HOUSE BI LL NO. 73

AN ACT

To repeal section 166.435, RSMb, and to enact in lieu
t hereof thirteen new sections relating to higher
educati on savi ngs prograns.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLONG

Section A, Section 166.435, RSMo, is repealed and thirteen
new sections enacted in lieu thereof, to be known as sections
166. 435, 166. 500, 166.505, 166.510, 166.515, 166.520, 166. 525,
166. 530, 166.540, 166.545, 166.550, 166.555, and 166.556, to read
as follows:

166.435. 1. Notwithstanding any law to the contrary, the

assets of the savings programheld by the board and the assets of

any simlar [savings progran] prograns sponsored, held, or

ot herwi se authorized by law by this state or any other state or

subdi vi sion thereof and qualified pursuant to Section 529 of the

I nternal Revenue Code and any inconme therefromshall be exenpt
fromall taxation by the state or any of its political
subdi vi sions. Incone earned or received fromthe fund [by any
partici pant or beneficiary shall not be subject to state] or any

sinmlar program sponsored, held, or otherw se authorized by |aw

by this state or any other state or subdivision thereof and
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gualified pursuant to Section 529 of the Internal Revenue Code by

any participant or beneficiary shall not be subject to state

i ncone tax inposed pursuant to chapter 143, RSMd, and shall be

eligible for any benefits provided in accordance with Section 529
of the Internal Revenue Code. The exenption fromtaxation
pursuant to this section shall apply only to assets and incone
mai nt ai ned, accrued, or expended pursuant to the requirenents of
t he [ savi ngs program establi shed pursuant to sections 166.400 to

166. 455, the provisions of this section] prograns sponsored,

held, or otherw se authorized by law by this state or any other

state or subdivision thereof and Section 529 of the | nternal

Revenue Code, and no exenption shall apply to assets and incone

expended for any other purposes. Annual contributions made to

t he savings program held by the board and any sinilar program

sponsored, held, or otherwi se authorized by law by this state up

to and including eight thousand dollars for the tax vyear

beqgi nning on or after January 1, 2003, but before January 1,

2004, for the participant taxpayer, shall be subtracted in

deternm ning M ssouri adjusted gross incone pursuant to section

143. 121, RSMb. Annual contributions nade to the savi ngs program

held by the board and any sinilar program sponsored, held, or

ot herwi se authorized by law by this state or any other state or

subdi vi sion thereof qualified pursuant to Section 529 of the

| nternal Revenue Code, up to and including [eight] two thousand

dollars [made to the savings program for the tax year beginning

on or after January 1, 2004, but before January 1, 2005, four

t housand dollars for the tax yvear beqinning on or after January

1, 2005, but before January 1, 2006, six thousand dollars for the
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tax year beqgi nning on or after January 1. 2006, but before

January 1., 2007, eight thousand dollars for the tax vyear

beqgi nning on or after January 1, 2007, but before January 1,

2008, and every tax vear thereafter for the partici pant taxpayer,

shall be subtracted [from in determ ning M ssouri adjusted gross

i ncome pursuant to section 143. 121, RSM.
2. |If any deductible contributions to or earnings from any

[ savi ngs account] such programreferred to in this section are

di stributed and not used to pay qualified higher education
expenses or are not held for the mninmmlength of tine

established by the [board] appropriate state or political

subdi vi sion authority, the anmount so distributed shall be added

to the M ssouri adjusted gross inconme of the participant, or, if
the participant is not living, the beneficiary.

3. The provisions of this section shall apply to tax years
begi nning on or after January 1, [1999] 2003.

166. 500. Sections 166.500 to 166.556 shall be known and may

be cited as the "M ssouri H gher Education Deposit Progrant

166.505. Notwi thstanding the provisions of sections 166.400

to 166.456 to the contrary, this programis established as a

nonexcl usive alternative to the M ssouri higher education savings

program and any participant may elect to participate in both

prograns subject to aggregate M ssouri programlimtations.

166.510. As used in sections 166.500 to 166.556, except

where the context clearly requires another interpretation, the

followi ng terns nean:

(1) "Beneficiary", any individual designated by a

partici pati on agreenent to benefit from paynents for qualified
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hi gher education expenses at an eliqgible educational institution;

(2) "Benefits", the paynent of qualified higher education

expenses on behalf of a beneficiary froma deposit account during

t he beneficiary's attendance at an eliqgible educational

i nstitution;

(3) "Board", the M ssouri_ higher education deposit program

board established in section 166.515;

(4) "CAMELS rating", the Capital, Assets, Mnagenment,

Earni ngs, Liquidity, and Sensitivity rating system of the Federal

Fi nanci al Institution Exam nation Counsel (FFIEC)

(5) "Eligible educational institution", an institution of

post secondary education as defined in Section 529(e)(5) of the

| nt ernal Revenue Code;

(6) "Financial institution", a depository institution and

any internediary that brokers certificates of deposits;

(7) "Internal Revenue Code", the Internal Revenue Code of

1986, as anended;

(8) "M ssouri_ higher education deposit progranmt or "deposit

progrant, the program created pursuant to sections 166.500 to

166. 556;

(9) "Participant", a person who has entered into a

partici pati on agreenent pursuant to sections 166.500 to 166.556

for the advance paynent of qualified higher education expenses on

behal f of a beneficiary;

(10) "Participation agreenent", an aqgreenent between a

partici pant and the board pursuant to and confornmng with the

requi renents of sections 166.500 to 166.556; and

(11) "cQualified higher education expenses", the qualified
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costs of tuition and fees and other expenses for attendance at an

eliqgible educational institution, as defined in Section 529(e)(3)

of the Internal Revenue Code, as anended.

166.515. 1. There is hereby created the "M ssouri_ Hi gher

Educati on Deposit Progranmt. The program shall be adm ni stered by

the M ssouri hi gher education deposit program board whi ch shal

consist of the director of the Mssouri division of finance who

shall serve as chairnman, the comm ssioner of the departnent of

hi gher education, the comm ssioner of the office of

adm ni stration, the conm ssioner of securities, and three private

menbers appointed by the governor with the advice and consent of

t he senate who have denpnstrabl e experi ence and know edge in the

areas of deposit rate determ nation and pl acenent of depository

certificates of deposit or other deposit investnments. The three

private nenbers shall be appointed to serve for terns of four

vears fromthe date of appointnent, with the exception of initial

private nenbers. Initial nenbers shall serve terns as foll ows:

one private nenber shall serve a two-year ternt one private

menber shall serve a three-year term and one private nenber

shall serve a four-year term Once the initial terns have been

conpl eted, all such private nenbers may be appointed to serve for

an _additional four-year term_ The nenbers of the board shall be

subject to the conflict of interest provisions in section

105. 452, RSMob. Any nmenber who violates the conflict of interest

provi sions shall be renpved fromthe board.

2. In order to establish and admi nister the deposit

program the board, in addition to its other powers and

aut hority, shall have the power and authority to:
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(1) Develop and i nplenent the M ssouri hi gher education

deposit program and, notw thstandi ng any provision of sections

166.500 to 166.556 to the contrary, the deposit prograns and

services consistent with the purposes and objectives of sections

166.500 to 166. 556;

(2) Pronul gate reasonable rules and requl ati ons and

establish policies and procedures to inplenent sections 166.500

to 166.556, to permt the deposit programto qualify as a

qualified state tuition programpursuant to Section 529 of the

| nternal Revenue Code and to ensure the deposit progranis

conpliance with all applicable | aws;

(3) Develop and i npl enent educational prograns and rel ated

informational materials for participants, either directly or

t hrough a contractual arrangenent with a financial institution or

other entities for deposit educational services, and their

famlies, including special prograns and materials to inform

famlies with children of various ages regardi ng net hods for

financi ng education and training beyond high school ;

(4) Enter into an agreenent with any financial institution,

entity, or business clearinghouse for the operation of the

deposit program pursuant to sections 166.500 to 166.556;

providi ng however, that such institution, entity, or

cl eari nghouse shall be a private for-profit or not-for-profit

entity and not a governnent agency. No nore than one board

menber may have a direct interest in such institution, entity, or

cl eari nghouse. Such institution, entity, or clearinghouse shal

i npl enent the board's policies and adm nister the programfor the

board and with electing depository institutions and others;
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(5) Enter into participation agreenents with participants;

(6) Accept any grants, qgifts, leqgislative appropriations,

and other nobneys fromthe state, any unit of federal, state, or

| ocal governnent or any other person, firm partnership, or

corporation for deposit to the account of the deposit program

(7) lInvest the funds received fromparticipants in

appropriate investnent instrunents to be held by depository

institutions or directly deposit such funds in depository

institutions as provided by the board and el ected by the

partici pants:

(8) WNake appropriate paynents and distributions on behalf

of beneficiaries pursuant to participation agreenments;

(9) W©Make refunds to participants upon the ternination of

partici pati on agreenments pursuant to the provisions, linmtations,

and restrictions set forth in sections 166.500 to 166.556 and the

rul es adopted by the board;

(10) Make provision for the paynent of costs of

adm ni stration and operation of the deposit program

(11) FEffectuate and carry out all the powers granted by

sections 166.500 to 166.556, and have all other powers necessary

to carry out and effectuate the purposes, objectives, and

provi sions of sections 166.500 to 166.556 pertaining to the

deposit program

(12) Procure insurance, guarantees, or other protections

agai nst _any loss in connection with the assets or activities of

the deposit program as the nenbers in their best judgnent deem

necessary,

(13) To both adopt and inplenent various nethods of




© o0 N oo o b~ W N P

N RN N N NN N NN R P R R R R R R R R
0o N o o0 A WO N P O O 0N OO MM N R O

transferring noney by electronic neans to efficiently transfer

funds to depository institutions for deposit, and in addition or

in the alternative, to allow funds to be transferred by agent

agreenents, assignnent, or otherw se, provided such transfer

occurs within two busi ness days;

(14) To both adopt and inpl enent nethods and policies

designed to obtain the maxi num i nsurance of such funds for each

participant permtted and provided for by the Federal Deposit

| nsurance Corporation, or any other federal agency insuring

deposits, and taking into consideration the | aw and requl ation

promul gated by such federal agencies for deposit insurance.

3. Four menbers of the board shall constitute a quorum No

vacancy in the nenbership of the board shall inmpair the right of

a qguorumto exercise all the rights and performall the duties of

the board. No action shall be taken by the board except upon the

affirmative vote of a mpjority of the nenbers present, except as

ot herwi se provided by | aw

4. The board shall neet within the state of M ssouri at the

tine set at a previously schedul ed neeting or by the request of

any four nenbers of the board. Notice of the neeting shall be

delivered to all other trustees in person or by depositing notice

in a United States post office in a properly stanped and

addr essed envel ope not |l ess than six days prior to the date fixed

for the neeting. The board nay neet at any tine by unani nobus

mut ual consent. There shall be at | east one neeting in each

quarter.

5. The funds shall be invested only in those investnents

whi ch a prudent person acting in a like capacity and famli ar
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with these matters would use in the conduct of an enterprise of a

li ke character and with like ains, as provided in section

105.688, RSMb, as a neans to hold funds until they are placed in

a M ssouri depository institution as a deposit. The board may

del egate to duly appointed representatives of financial

institutions authority to act in place of the board in the

i nvestnent _and reinvestnent of all or part of the npbneys and nmy

al so del egate to such representatives the authority to act in

pl ace of the board in the hol ding, purchasing, selling,

assigning, transferring, or disposing of any or all of the

investnents in which such noneys shall have been invested, as

well as the proceeds of such investnents and such npneys,

however, such investnents shall be limted to certificates of

deposit and other deposits in federally insured depository

institutions. Such representatives shall be registered as

"qualified student deposit advisors on section 529 plans" wth

the board and such board shall, by rule, devel op and adnini ster

qualification tests fromtine to tine to provide representatives

the opportunity to qualify for this program | n exercising or

del egating its investnent powers and authority, nmenbers of the

board shall exercise ordinary business care and prudence under

the facts and circunstances prevailing at the tine of the action

or deci sion. No nmenber of the board shall be liable for any

action taken or onmtted with respect to the exercise of, or

del egation of, these powers and authority if such menber shal

have di scharged the duties of his or her position in good faith

and with that deqgree of diligence, care, and skill which a

prudent person acting in a like capacity and famliar with these
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matters would use in the conduct of an enterprise of a like

character and with like ains.

6. No board nenber or enpl oyee of the deposit program shal

personally receive any gain or profit fromany funds or

transaction of the deposit programas a result of his or her

menbership of the board. Any board nenber, enployee, or agent of

the deposit program accepting any gratuity or conpensation for

t he purpose of influencing such board nenber's, enpl oyee's, or

agent's action with respect to choice of internediary, including

any financial institution, entity or clearinghouse, for the funds

of the deposit programshall thereby forfeit the office and in

addition thereto be subject to the penalties prescribed for

bri bery. However, a board nenber who is reqularly enpl oyed

directly or indirectly by a financial institution nmay state that

institution's interest and absent hinmself fromvoting.

7. Depository institutions originating the deposit program

shall be the agent of the board and offer terns for certificates

of deposit and other deposits in such programas pernmtted by the

board, subject to a uniforminterest rate disclosure as defined

in federal requlations of the Board of Governors of the Federal

Reserve System specifically Federal Reserve Requl ation DD, as

anended fromtinme to tine. The board shall establish various

deposit opportunities based on anobunts deposited and | ength of

tine held that are uniformly available to all depository

institutions that elect to participate in the program and the

vari ous cateqories of fixed or variable rates shall be the only

interest rates avail able under this program A depository

institution that originates the deposit as agent for the board

10
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and participates in the programshall receive back the

certificate of deposit or other deposit, provided such depository

institution has a CAVELS rating of 1 or 2, or, a conparable

requlatory rating that is the substantial equivalent of the

CAMELS rating. Such deposit and certificate of deposit shall be

titled in the nane of the clearing entity for the benefit of the

participant, and shall be insured as pernmtted by any agency of

t he federal governnent that insures deposits in depository

institutions. Any depository institution or internmediary that

fails to conply with these provisions shall forfeit its right to

participate in this program provided however, the board shall be

the sole and excl usive judge of conpliance except as ot herw se

provi ded by provisions in Section 529 of the Internal Revenue

Code and the Internal Revenue Service enforcement of such

secti on.

166.520. 1. The board nay enter into deposit program

partici pati on agreenents with partici pants on behal f of

beneficiaries pursuant to the provisions of sections 166.500 to

166.556, including the following ternms and conditions:

(1) A participation agreenent shall stipulate the terns and

conditions of the deposit programin which the partici pant nakes

contributions;

(2) A participation agreenent shall specify the nethod for

calculating the return on the contribution nmade by the

partici pant as otherwi se provided in sections 166.500 to 166.556;

(3) The execution of a participation agreenent by the board

shall not quarantee that the beneficiary naned in any

participation agreenent will be adnmitted to an eligible

11
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educational institution, be allowed to continue to attend an

eliqgible educational institution after having been adnmtted or

will graduate froman eligible educational institution;

(4) A participation agreenent shall disclose to

participants the risk associated with depositing noneys with the

board, including infornmation on federal insured deposit

availability and coverage and penalties for withdrawal before the

deposit has matured;

(5) Participation agreenents shall be organi zed and

presented in a way and with | anqguage that is easily

under st andabl e by the general public; and

(6) A participation agreenent shall clearly and prom nently

disclose to participants the existence of any fee or sinilar

charge assessed agai nst the accounts of the participants for

admi ni stration or services.

2. The board shall establish the nmaxi mnum anount whi ch may

be contributed annually by a participant with respect to a

benefi ciary.

3. The board shall establish a total contribution limt for

deposit accounts established under the deposit programwth

respect to a beneficiary to pernit the deposit programto qualify

as a gualified state tuition program pursuant to Section 529 of

the Internal Revenue Code. No contribution may be nande to a

deposit account for a beneficiary if it would cause the bal ance

of all deposit accounts of the beneficiary to exceed the total

contribution limt established by the board. The board nay

establish other requirenents that it deens appropriate to provide

adequat e safequards to prevent contributions on behalf of a

12
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beneficiary from exceeding what i s necessary to provide for the

qualified higher education expenses of the beneficiary.

4. The board shall establish the mnimumlength of tine

t hat contributions and earni ngs nust be held by the deposit

programto qualify pursuant to section 166.435. Any

contributions or earnings that are withdrawn or distributed from

a _deposit account prior to the expiration of the m nimum|l ength

of tine, as established by the board, shall be subject to a

penalty pursuant to section 166.530.

166.525. Al noney paid by a participant in connection with

partici pati on agreenents shall be deposited as received and shal

be pronptly invested by the board or may be directly deposited by

the board's agents. Contributions and earnings thereon

accunul ated on behalf of participants in the deposit program nay

be used, as provided in the participation agreenent, for

qual i fi ed hi gher educati on expenses.

166.530. Any participant may cancel a participation

agreenent _at will. The board shall inpose a penalty equal to or

greater than ten percent of the earnings of an account for any

distribution that is not:

(1) Used exclusively for qualified higher education

expenses of the designated beneficiary;

(2) Made because of death or disability of the designated

beneficiary;

(3) WNade because of the receipt of scholarship by the

desi gnat ed beneficiary;

(4) A rollover distribution, as defined in Section

529(c) (3) (O (i) of the Internal Revenue Code: or

13



© o0 N oo o b~ W N P

N RN N N NN N NN R P R R R R R R R R
0o N o o0 A WO N P O O 0N OO MM N R O

(5) Held in the fund for the mininmumlength of tine

est abli shed by the board.

166. 540. The assets of the deposit program shall at al

ti mes be preserved, invested, and expended only for the purposes

set forth in this section and in accordance with the

partici pati on agreenents, and no property rights therein shal

exist in favor of the state.

166.545. Any rule or portion of a rule, as that termis

defined in section 536.010, RSMb, that is pronul gated pursuant to

sections 166.500 to 166.556 shall becone effective only if it has

been promul gated pursuant to the provisions of chapter 536, RSM.

Al rulemaking authority delegated prior to August 28, 2003, is

of no force and effect and repeal ed; however, nothing in this

section shall be interpreted to repeal or affect the validity of

any rule filed or adopted prior to August 28, 2003, if it fully

conplied with the provisions of chapter 536, RSMb. Sections

166.500 to 166.556 and chapter 536, RSMb, are nonseverable and if

any of the powers vested with the general assenbly pursuant to

chapter 536, RSMb, to review, to delay the effective date, or to

di sapprove and annul a rule are subsequently held

unconstitutional, then the grant of rul emaki ng authority and any

rule proposed or adopted after Augqust 28, 2003, shall be invalid

and voi d.

166.550. The M ssouri state auditor shall, on a sem annual

basis, review the financial status and investnent policy of the

programas well as the participation rate in the program The

auditor shall also review the continued viability of the program

and the adm nistration of the programby the board. The auditor

14
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shall report the findings annually to the board, which shal

subsegquently disclose such findings at a public neeting.

166. 555. Money accruing to and deposited in individual

deposit accounts shall not be part of total state revenues as

defined in sections 17 and 18 of article X of the Constitution of

the state of M ssouri and the expenditure of such revenues shal

not be an expense of state governnent under section 20 of article

X of the Constitution of the state of M ssouri.

166.556. Al personally identifiable infornati on concerning

partici pants and beneficiaries of accounts established within the

M ssouri hi gher education deposit prodram pursuant to sections

166.500 to 166.556 shall be confidential, and any discl osure of

such infornation shall be restricted to purposes directly

connected with the adnm nistration of the program

15



